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" Th6 MAILING DATE of this communication appears on the cover sheet with the correspondence address •• 
Period for Reply 


A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH{S) FROM 
THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If the period for reply specified above is less than thirty (30) days, a reply within the statutory minimum of thirty (30) days will be considered timely. 

• If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

• Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 1 33). 
. Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 

earned patent term adjustment. See 37 CFR 1.704(b). 

Status 

1 )M Responsive to communication(s) filed on 75 September 2004 . 
2a)l3 This action is FINAL. 2b)n This action is non-final. 

3) n Since this application is in condition for allowance except for fonnal matters, prosecution as to the merits is 

closed in accordance with the practice under £x parte Quayle, 1935 CD. 11, 453 O.G. 213. 

Disposition of Claims 

4) 13 Claim(s) 35-77 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) D Claim(s) is/are allowed. 

6) [3 Claim(s) 35-77 is/are rejected. 
?)□ Claim(s) is/are objected to. 

8) 0 Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) 0 The specification is objected to by the Examiner. 

10)13 The drawing(s) filed on 15 September 2004 is/are: a)l3 accepted or b)n objected to by the Examiner. 

Applicant may. not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 .85(a). 

Replacement drawing sheet(s) including the correction Is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 
1 1 )□ The oath or declaration is objected to by the Examiner. Note the attached Office Action or fomi PTO-152. 

Priority under 35 U.S.C. § 119 

12)0 Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 19(a)-(d) or (f). 
a)nAII b)n Some * c)n None of: 

1 .□ Certified copies of the priority documents have been received. 

2. n Certified copies of the priority documents have been received in Application No. . 

3. n Copies of the certified copies of the priority documents have been received in this National Stage 

application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 
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Part of Paper No./Mail Date 10222004 


Application/Control Number: 10/659,736 Page 2 

Art Unit: 3632 

This is the second office action for application number 10/659,736, 
Merchandising System, filed on September 10, 2003. 


Claim Rejections - 35 USC § 102 

The text of those sections of Title 35, U.S. Code not included in this action can be 
found in a prior Office action. 

Claims 35-38, 40-43, 46, 47, 52, 54-56, 58, 59, 62, 64, 69, 70, 74, 76 and 77 are 
rejected under 35 U.S.C. 102(e) as being anticipated by U.S. Patent number 6,299,001 to 
Frovlov et al. 
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Bracket 



Frovlov et al. 'ooi discloses a system (above) comprising a plurality of 
bases/grids (above) each ha\dng a front and back and comprising separate horizontal 
rods (i6), separate reinforcing members/supports/bars (24, above) coupled to the back 
of the base inherently pro\dding rigidity to the base so that the base is inherently 
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resistant to deformation in more than one direction (column 3, lines 58-64), and 
brackets (above) coupled to the base, wherein the base further comprises separate 
vertical rods (14) coupled to the horizontal rods, wherein a front side of the vertical rods 
are welded to a side of the horizontal rods (column 3, lines 30-33), wherein similarly 
the vertical rods are welded to the backsides of the horizontal rods, wherein the brackets 
are coupled to the horizontal rods with at least one fastener (above) comprising a screw 
and plate (above), wherein the at least one fastener inherently allows space (above), 
wherein the bracket comprises hooks (above), wherein the vertical and horizontal rods 
are generally perpendicular to one another, wherein the reinforcement members 
provide support to the base, wherein the system further comprises a tray/tray system 
(above), wherein the vertical rods are spaced, wherein the vertical and horizontal rods 
are generally planar in configuration. 

Claim Rejections - 35 USC § 103 

Claims 39, 48-51, 57, 65-68 and 71 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Frovlov et al. *ooi. 

Regarding claims 39, 57 and 71, Frovlov et al. '001 teaches the pre\dous invention 
wherein the horizontal and vertical members are welded together, wherein the 
reinforcement members/supports/bars are attached to the vertical members, but fails to 
specifically di\ailge the reinforcement members/supports/bars to be welded to the 
vertical members. It would have been obvious to one of ordinary skill in the art at the 
time the invention was made to have welded the reinforcement members/supports/bars 
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to the vertical members since it is already taught that doing so is a convenient and well 
known method of connecting two members together. 

With respect to claims 48-51 and 65-68, Frolov et al. '001 teaches the pre\aous 
invention failing to specifically teach the vertical members to have a diameter of about 
0.30 to 0425 inches and more specifically a diameter of about 0.375 inches, or the 
horizontal members to have a diameter of about 0.285 to 0.35 inches and more 
specifically a diameter of about 0.306 to about 0.312 inches. It would have been obvious 
to one of ordinary skill in the art at the time the invention was made to have constructed 
the diameters of the vertical and horizontal members of any number of various 
dimensions, including those as pre\dously recited, because doing so is considered a 
design choice and hence not considered patentable since the applicant has not 
specifically recited in the originally filed specification why such a dimension is critical to 
the invention or produces any unexpected result. See In re Kuhle . 526 F.2d 553, 188, 
USPQ7(CCPAi975). 

Claims 35, 36, 44, 60 and 72 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over U.S. Patent number 6,471,079 to Berlingieri. 

Base/grid / \ 



O 


/ 


Vertical rods 


30 
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Berlingieri '079 teaches a system (figure 1) comprising a base/grid (above) ha\ing 
a front and back and comprising separate horizontal rods (52), a separate 
member/support/bar (22,36) coupled to the back of the base inherently proxdding 
rigidity to the base so that the base is inherently resistant to deformation in more than 
one direction, and brackets (28,28a) coupled to the base, wherein the base further 
comprises separate vertical rods (above) coupled to the horizontal rods, wherein the 
vertical rods are welded to the backsides of the horizontal rods (column 6, lines 10-12), 
wherein the member/support/bar is a square tube. However, Berlingieri ^079 fails to 
specifically teach more than one member/support/bar. It would have been obvious to 
one of ordinary skill in the art at the time the invention was made to have provided more 
than one member/support/bar since doing so would be seen as simply a duplication of 
parts. See In re Harza, 274 F.2d 669, 124 USPQ 378 (CCPA i960). 

Claims 45, 61 and 73 are rejected under 35 U.S.C, 103(a) as being unpatentable 
over U.S. Patent number 6,471,079 to Berlingieri, in view of U.S. Patent number 
4,501,369 to Fox. 

Berlingieri '079 teaches the pre\4ous invention, wherein the 
members/bars/supports should be rigid, but fails to specifically teach the 
members/bars/supports to be about one inch and about 11 gauge steel. However, Fox 
'369 teaches the use of square-sectioned steel members/bars/supports (column 2, lines 
45 and 57-59)- It would have been ob\dous to one of ordinary skill in the art at the time 
the invention was made to have constructed the members/bars/supports of steel since 
Fox '369 teaches that the use of such is well known and steel would inherently provide 
rigidity. Further, it would have been obvious to one of ordinary skill in the art at the 
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time the invention was made to have constructed the members of any number of various 
dimensions, including about a one inch square tube and about ii gauge because doing 
so is considered a design choice and hence not considered patentable since the applicant 
has not specifically recited in the originally filed specification v^hy such a dimension is 
critical to the invention or produces any unexpected result. See In re Kuhle, 526 F.2d 
553, 188, USPQ 7 (CCPA 1975)- 

Claims 35, 53, 55, 63, 69 and 75 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over U.S. Patent number 5,769,248 to Johnson in \dew of Frovlov et al. 
*ooi. 



Base/grid 


Johnson '248 teaches a system (figure 3) comprising bases/grids (above) each 
ha\dng a front and back and comprising separate horizontal rods (28), brackets (32) 
coupled to the base, wherein the base further comprises separate vertical rods (26) 
coupled to the horizontal rods, wherein the vertical rods are welded to the backsides of 
the horizontal rods (column 3, lines 5-6), wherein the system comprises a shehdng 
system for supporting the bases (30, both sides, a "shelving system" is inherently a 
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system/or shehdng, so clearly, 30 on both sides function as a system for shehdng ). 
However, Johnson '248 fails to specifically teach the system to include separate 
members/supports/bars coupled to the back of the base inherently providing rigidity to 
the base so that the base is inherently resistant to deformation in more than one 
direction. Nevertheless, Frolov et al. '001 teaches the pre\dously described 
members/supports/bars coupled to the back of a base inherently providing rigidity to 
the base so that the base is inherently resistant to deformation in more than one 
direction. It would have been obvious to one of ordinary skill in the art at the time the 
invention was made to have coupled members/supports/bars to the back of the base 
inherently providing rigidity to the base so that the base is inherently resistant to 
deformation in more than one direction in the system of Johnson '248 as in Frolov et al. 
'001 so as to provide for a more sturdy and structurally sound system. 

Response to Arguments 

Applicant's arguments filed September 15, 2003 have been fully considered but 
they are not persuasive. 

Applicant's arguments with respect to claims 35-77 have been considered but are 
moot in view of the new ground(s) of rejection. 

Conclusion 

Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP 
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§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TW^O MONTHS of the mailing date of this final action and the ad\dsory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1.136(a) will be calculated from the mailing date of the 
ad\dsory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Jon A Szumny whose telephone number is 
(703) 306-3403. The examiner can normally be reached on Monday-Friday 8-4. 

The fax phone number for the organization where this application and 
proceeding are assigned is (703) 872-9306. 


Application/Control Number: 10/659,736 Page 
Art Unit: 3632 

Any inquiry of a general nature or relating to the status of this application or 
proceeding should be directed to the receptionist whose telephone number is 


(703) 308-1113. 



Art Unit 3632 
October 22, 2004 


